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Re: Comment Letter; Proposed Methylmercury Objectives
and Proposed San Francisco Bay/Delta Mercury Offset Policy

Dear Ms. Her:

Thank you for the opportunity to review and comment on the Informational
Documents for the Proposed Methylmercury Objectives and the Proposed San Francisco
Bay-Delta Mercury Offset Policy. We appreciate the hard work to develop these
documents, and found them thorough and reasonable. We fully support the State’s efforts
to develop and adopt methylmercury fish tissue water quality objectives and a San
Francisco Bay/Delta mercury offset policy. We believe both the objectives and the offset
policy will provide environmental protection in a reasonable, uniform manner. We have
specific comments on each.

Methvlmercury Water Quality Objectives

While implementation of water quality standards is key to achieving and
maintaining environmental benefits, it is important to first set appropriate water quality
objectives that protect all beneficial uses. Concerning the proposed methylmercury water
quality objectives, we fully support Options 2 through 6. For reasons discussed below, we

cannot support Option 1, the No Action alternative. Option 1 would mean that the
California Toxics Rule (CTR) water column criteria would be the only applicable criteria
for mercury in most water bodies in California. We do not support this Option for two
reasons. First, EPA updated its Clean Water Act section 304(a) national mercury human
health criteria guidance. The revised criterion is 0.3 mg of methylmercury per kg of fish
tissue, based on a national fish consumption rate of 17.5 grams per day. The revised
human health methodology used to derive this criterion accounts for bicaccumulation.
The science supporting the derivation of human health water quality criteria has
improved. '

When we promulgated the CTR, we were required to consult under the
Endangered Species Act with the U.S. Fish and Wildlife Service and the U.S. National
Marine Fisheries Service (now NOAA Fisheries). The Services determined that the CTR
mercury water column criteria were not protective of threatened and endangered species
and other wildlife. In order to avoid a Jeopardy Determination, we agreed to amend the




CTR, to ensure that it included protective criteria. In subsequent discussions with the
State, the State agreed to take the lead on the needed revisions. Options 2 through 6 are
consistent with our commitment under the Endangered Species Act. Option 1 does not
protect water bodies with wildlife beneficial uses. :

Each of Options 2 though 6 fully protects wildlife through the fish tissue wildlife
objectives. In Options 2 through 6, the wildlife objective of 0.20 mg methylmercury per
kg of fish tissue is applied to the highest trophic level fish in the water body, and is more
stringent than most of the human health objectives. Only Option 5°s human health
objective is more stringent. Option 5 uses a consumption ratc of 32 grams per day, and
applies the resultant 0.16 mg methylmercury per kg of fish tissue to trophic level 4 fish.
Therefore, we support each of Options 2 through 6.

We support converting the fish tissue objectives into water column values to assist
in implementation. We recommend the use of site-specific bioaccumulation factors as
they become available, to better reflect the water column values.

Option 6 does not convert fish tissue values into water column values; we believe
this option may result in variable outcomes across the State, and may place an undue
burden on permit writers. Unless more detailed direction is included concerning how to
implement Option 6, Options 2 through 5 may result in more consistent and manageable
implementation across the State. '

Several water bodies in California have State-adopted and EPA-approved site-
specific fish tissue water quality objectives for methylmercury, for both human health
and wildlife. These objectives are appropriately based on site-specific human health and
wildlife information. We suggest that the informational document clarify the State’s
intent with respect to these established site-specific objectives.

Concerning implementation, we have two comments. The document states that
variances “could provide regulatory relief while ensuring that all cost-effective mercury
control measures are implemented.” While we agree, and support the use of variances
where appropriate, a variance is a revision to a water quality standard and is subject to
EPA review and approval. The process of adopting and approving individual variances
has the potential to create a substantial and unmanageable workload for both the State
and EPA. This workload could be minimized by adopting a detailed variance
authorization provision, or a statewide variance provision such as those adopted in some
of the Great Lake States, that specifies when variances would be considered appropriate.
EPA staff would be happy to work with State staff on this issue.

Lastly, the document contemplates the use of pollutant minimization plans or
PMPs. EPA supports the use of PMPs, but we recommend including more direction and
detail. EPA staff would be happy to work with State staff on this issue.




